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tion boxes to each individual unit. Installing
the home run systems cost Adelphia $38,­
872.72,

In 1983, Adelphia installed a home, run
system in a seventh MDU,Four Seasons,
located in Albemarle' County, Virginia. The
installation' was ·identical to 'the installations
at the other six MDUs, except that Adelphia
installed the home run system at Four Sea­
sons pursuant to a contract, executed in 1981
and updated in 1983, between Adelphia ~md
the owner of Four Seasons, which contract
provided Adelphia the exclusive right to fur­
nish cable service to every unit at Four
Seasons until September 1, 1991. Installing
the home run system at Four Seasons cost
Adelphia $27,981.73.

After installation of each home run system,
each tenant at the MDUs could negotiate
individual subscriptions with Adelphia for ca­
ble television service. Subsequently, many
tenants did subscribe with Adelphia for vary­
ing packages of cable television services last­
ing various durations. Adelphia always ser­
viced and maintained the home run systems
at its own expense.

B.

Between February 1991 and March 1992,
CQC obtained exclusive provider agreements
with the MDU owners which rendered CQC
the exclusive provider of cable television ser­
vice in exchange for twelve percent of any
cable subscriptions CQC could obtain at the
MDUs.2 Premised on this contract authori­
ty, in August 1992, CQC and the MDU own­
ers disconnected Adelphia's access to the
MDUs by sending a group of CQC employ­
ees to physically cut Adelphia's signal carry­
ing feeder lines which ran to the home run
systems at the MDUs. Simultaneously, CQC
employees connected CQC feeder lines to the
home run systems that Adelphia had install­
ed at all the MDUs. In addition, Sherwood
Manor Limited Partnership, the owner of

2. The actual agreements stated they were be­
tween CQC and Caton Cable Corporation (Caton
Cable), acting as consultant for the MOD owners .
Doug Caton owned one-hundred percent of Ca­
\pn Cable and had controlling interest in many of
the MDUs. Because of this cross-ownership, the
district court found that the agreements were in
fact hetween CQC and the MOl! owners, not

Country Green Apartments, and the Man­
agement Services Corporation of Charlottes­
ville (MSC), the managing agent for all of the
MDU owners other than Sherwood, barred
Adelphia from further entry into thepremis­
es of all the' MDUs.

C.

Immediately following the disconnection of
its· service at the MDUs, Adelphia sought a
temporary and permanent injunction in Vir­
ginia State court to restore its access to the
MDUs. Subsequently nonsuiting its litiga­
tion'in state court, Adelphia filed a diversity
action, see 28 U.S.C.A. § 1332 (West 1993), in
the United States District Court for the
Western District of· Virginia against CQC,
Charlottesville Quality· Cable Operating
Company,3 MSC, L-R Investments, Madison
Limited Partnership, Cabell Limited Part­
nership, Brandon Limited Partnership, Four
Seasons Apartments Limited Partnership,
Sherwood Manor Limited Partnership, and
George McCallum and David Kudravetz as
trustees of Oxford Hill Land Trust (collec­
tively, Appellees). Adelphia's complaint
sought the declaration of easement rights in
its favor and alleged the following seven
claims: (1) interference with the co-use of
easements against CQC, MSC, Sherwood
Manor, Madison, Oxford Hill, and Cabell; (2)
interference with easements by estoppel
against all the Appellees; (3) interference
with irrevocable licenses against all the Ap­
pellees; (4) conversion of Adelphia's cable
wire by all the Appellees; (5) tortious inter­
ference with existing and prospective con­
tractual relationships against all the Appel­
lees; (6) unjust enrichment against CQC;
and (7) violation of section 55-248.13:2 of
Virginia Residential Landlord and Tenant
Act (VRLTA), see Va.Code Ann. § 55­
248.13:2 (Michie 1986) against MSC and all
the MDU owners. With respect to the
claims for interference with the co-use of

Caton Cable. The Appellees do not challenge
this finding as clearly CIToneous.

3. Charlottesville Quality Cable Operating Compa­
ny is somehow related to Charlottesville Quality
Cable COI'poration, but the record is unclear as
to the nature of this relationship,
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easements, irrevocable licenses and ease­
ments by estoppel, Adelphia sought compen­
satory damages for the loss it allegedly sus­
tained by the interruption of its services to
its subscribers at the MDUs, an injunction
against further interference with its alleged
easements over and to the MDUs, and an
injunction restoring its access to the MDUs.
With respect to the conversion claim, Adelp­
hia sought to recover the value of its cable
wires that remained on the premises of the
MDUs and were used by CQC to provide its
cable services to the tenants. With respect
to the tortious interference claim, Adelphia
sought compensatory damages in excess of
$50,000 and punitive damages of $350,000.
With respect to the unjust enrichment claim,
Adelphia sought the imposition of a construc­
tive trust on the revenues earned by CQC
through the use of Adelphia's equipment.
With respect to the claim under the VRLTA,
Adelphia sought damages as well as an in­
junction restoring its access to the MDUs.

Adelphia moved for summary judgment on
the two interference with easements claims
and the interference with irrevocable licenses
claim. Adelphia moved for summary judg­
ment on the remaining claims with respect to
liability only. The Appellees moved for sum­
mary judgment in their favor on all the
claims. The district court denied Adelphia's
summary judgment motion in toto, but
granted summary judgment in favor of the
Appellees on the two interference with ease­
ments claims and the interference with irre­
vocable licenses claim. Additionally, the dis­
trict court refused to enter an injunction
under the VRLTA restoring Adelphia's right
of access to the MDUs. The district court
denied summary judgment in favor of the
Appellees on the remaining claims. Conse­
quently, the district court conducted a bench
trial on the conversion, tortious interfere'1ce,
unjust enrichment, and VRLTA claims. Fol­
lowing this trial, the district court entered
judgment in favor of Adelphia on all of those
claims, except the unjust enrichment claim.

As to remedy, the district court awarded
Adelphia: (l) $68,000 for the conversion of.
4. The recolod is unclear why the district COUlot

tloeated Sher\vood Manor Limited Par1nership
diffcloently than the other MDU owners, and the

its cable wires, and (2) $219,887 for both the
tortious interference with its existing and
prospective contractual relationships and for
vioiations of the VRLTA. Additionally, the
district court granted an injunction that en­
joined the MDU owners and MSC from con­
tinuing to provide CQC with access to the
MDUs under the exclusive provider agree­
ments and allowed the MDU owners thirty
days from the date of the order to either: (1)
disgorge the fees they had already received
from CQC under the exclusive provider
agreements; or (2) terminate CQC's right of
access under those agreements.· Notwith­
standing any disgorgement, the. injunction
provided that the parties present the district
court with any future agreements between
the MDU owners and CQC that purported to
grant CQC access to the MDUs, the purpose
of such presentation being the ascertainment
of whether the access was being granted "in
exchange for fees or other things of value
that have been paid or that might be paid in
the future." (J.A. 3445). The district court
ordered that if the injunction had not dis­
solved before March 19, 2002, then it would
expire on that date as to all MDU owners,
except Sherwood Manor. As to Sherwood
Manor, the district court ordered that the
injunction continue until either of these two
conditions were met and it showed the court
that access to the premises of Country Green
Apartments by CQC was not in exchange for
a fee or any other thing of value.4 This
appeal followed.

D.

Adelphia appeals the grant of summary
judgment in favor of Appellees on Adelphia's
interference with co-use of easements claim,
interference with irrevocable licenses claim,
and interference wi.th easements by estoppel
claim. Adelphia appeals the compensatory
damage award as inadequate on its claims of
conversion, tortious interference with exist­
ing and prospective contractual relationships,
and violation of section 55-248.13:2 of the
VRLTA. Adelphia also appeals the district
court's holdings that it was not entitled to a

pal1ics have not attempted to clear the confusion
fO!° us.
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constructive trust or punitive damages. Fi­
nally, Adelphia appeals the district court's
ruling that under the VRLTA, the district
court could not issue an ip.junction restoring
Adelphia's right of access to the MDUs. The
Appellees cross-appeal the entry of judgment
in favor of Adelphia on Adelphia's conversion
claim and tortious interference with existing
and prospective contractual relationships
claim. The Appellees appeal the compensa­
tory damage award for Adelphia's lost profits
from. prospective cable subscriptions as ex­
cessive. .The Appellees also raise a constitu­
tional takings challenge to section 55­
248.13:2 of the VRLTA. We affirm.

II.

Adelphia first appeals the district court's
grant of summary judgment in favor of the
Appellees ·on Adelphia's three claims based
on the law of easements and licenses: (1)

interference with the co-use of easements;
(2) interference with irrevocable licenses;
and (3) interference with easements by es­
toppel.

Fed.R.Civ.P. 56(c) requires that the dis­
trict court enter judgment against a party
who, "after adequate time for discovery ...
fails to make a showing sufficient to establish
the existence of an element essential to that
party's case, and on which that party will
bear the burden of proof at trial," Celotex
Corp. v. Catrett, 477 U.S. 317,322, 106 S.Ct.
2548, 2552, 91 L.Ed.2d 265 (1986). To pre­
vail on a motion for summary judgment, a
party must demonstrate that: (1) there is no
genuine issue as to any material fact; and (2)
it is entitled to judgment as a matter of law.
See Anderson v. Liberty Lobby, Inc., 477
U.S. 242, 248, 106 S.Ct. 2505, 2510, 91
L.Ed.2d 202 (1986). If "the evidence [is] 'so
one-sided that one party must prevail as a
matter of law,' " we must afflrm the grant of
summary judgment in that party's favor. Id.
at 268, 106 S.Ct. at 2520 (quoting id. at 252,
106 S.Ct. at 2512). Mere speculation cannot
stave off a properly supported motion for
summary judgment. See Beale v. Hardy,
769 F.2d 213, 214 (4th Cir.1985). Rather, to

S. Olft- disposition of this claim makes it unneces­
sary for us to reach the question of whether
Adelphia held easements that were co-extensive

survive a motion for summary judgment, a
pmty may not rest on his pleadings, but
must demonstrate that specific, material
facts exist that give rise to a genuine issue.
See Celotex Corp., 477 U.S. at 324, 106 S.Ct.
at 2553. As the Anderson Court explained,
the "mere existence of a scintilla of evidence
in support of the plaintiffs position will be
insufficient; there must be evidence on which
the jury could reasonably find for the plain­
tiff," Anderson, 477 U.S. at 252, 106 S.Ct. at
2512. We review de novo a grant of sum­
mary judgment. See Cooke v. Manufactured
Horrws, Inc., 998 F.2d 1256, 1260 (4th Cir.
1993). We address the claims of interference
with the co-use of easements, interference
with irrevocable licenses, and interference
with easements by estoppel in turn.

A.

With respect to the interference with the
co-use of easements claim, Adelphia contends
that the district court erroneously concluded
that the utility easements that it co-used did
not extend to the interior of the MDUs.
According to Adelphia, it held easements ac­
cessing the interior of the MDUs through its
co-use of easements held by various utility
companies servicing the MDUs.5 Adelphia's
co-use of these easements was pursuant to
license agreements with the utility compa­
nies. According to Adelphia, the language of
the instruments granting the utility ease­
ments provided that the easements extended
to the interior of the MDUs: "Owner grants
unto Company '" the perpetual ... ease­
ment of a right of way ten (0) feet in width
at designated locations ... and ... undesig­
nated locations, ... to lay .. , underground
conduits and cables ... through and across
[the named property], ... the location of
such undesignated right of way being at one
location to be selected by the Company on
each lot shown on such plat and extending
from the designated right of way to the pro­
posed improvernents on eaA.:h such lot." (J.A.
159) (emphasis added). Adelphia, therefore,
contends the district court erred in granting
summary judgment in favor of the Appellees

with the utility easement" through its co-usc of
those utility easements.
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on its interference with the co-use of utility
easements claim because the district court
improperly concluded that the utility ease­
ments did not extend to the interior of the
MDUs. We disagree.

0-3]' "An easement ... is a privilege to
use the land of another in a particular man­
ner and for ,a particular purpose. It ct:eates
a burden on the servient tract and requires
that the owner of that land refrairi from
interfering with the privilege conferred 'for
the benefit of the dominant tract." See
Braum v. !faley, 233 Va. 210, 355 S.E.2d 563,
567--68 (1987). "Easements may be created
by express grant or reservation, by implica­
tion, by estoppel or by prescription." Bunn
v. Offut~ 216 Va. 681, 222 S.E.2d 522, 525
(1976). If an easement has been created by
an express grant, the rights of the parties
must be ascertained from the granting lan­
guage, and the extent of the easement cannot
be determined from any other source. See
Hamlin v. Pandapas, 197 Va. 659,90 S.E.2d
829, 833 (1956); see also Louis W. Epstein
Family Partnership v. Kmart Corp., 13 F.3d
762, 766 (3d Cir.1994) (recognizing that in the
case of express easements, the terms of the
grant determine the rights and liabilities of
the parties). Indeed, if the express language
of the grant is not ambiguous, then it con­
trols. See id, Therefore, the easements al­
legedly held by Adelphia through its co-use
of the utility easements can extend no fur­
ther than that permitted in the instruments
granting the utility easements. \

[4] In this case, the district court con­
cluded that the language of the instruments
granting the utility easements to the utility
companies was clear: the easements did not
extend to the interior of the MDUs, but were
limited to the exterior. Based on this conclu­
sion, the district court held that Adelphia
could not prevail because its claim was based
on the Appellees' alleged interference with
easements accessing the interior of the
MDUs.

We agree with the district court and con­
clude that the instruments granting the utili­
ty easements to the utility companies did not
provide Adelphta access to the interiors of
the MDUs. Here, the instruments granting
the utility easements do not contain language

permitting the easements to extend to the
interiors of the building structures. The lan­
guage merely provides that the easements
would run "to the proposed improvements on
each such lot," (J.A. 159) (emphasis added),
not into the proposed improvementS· as
Adelphia assertS. ' Moreover,the maps ac­
companying the instruments show the exact
locations of 'the easements to be exterior to
the MDUs. '·Therefore; assuming without de­
ciding that Adelphia held easements that
were co-extensive with the utility easements,
we hold that Adelphia could not prevail on its
interference with the co-use of easements
claim because Adelphia could not access the
interiors of the MDUs through those ease­
ments. See Centel Cable Television Co. v.
Thos. J. White Dev, Corp., 902 F.2d 905, 911,
n. 13 (11th ·Cir.1990) (recognizing that cable
operator's installation of cable television wire
outside of utility easement can support an
action for unlawful trespass); Central of Go.
Elec. Membership v. Mills, 196 Ga.App. 882,
397 S.E.2d 137, 138 (1990) (holding that
deeds granting two utility easements .. that
clearly specified easements were thirty feet
in \vidth and were accompanied by map
showing easements' exact location did not
give utility company blanket easement across
the grantor's land). Accordingly, we affIrm
the district court's grant of summary judg­
ment in favor of the Appellees on Adelphia's
claim that the Appellees interfered with its
co-use of utility easements.

B.

We nexi. turn to the issue of whether the
district court properly entered summary
judgment on Adelphia's claim that the Appel­
lees tortiously interfered \vith irrevocable li­
censes that it held permitting it to provide
cable television service to the tenants at the
MDUs forever. According to Adelphia, by
simply granting Adelphia permission to in­
stall the home run systems at the MDUs, an
irrevocable license was created, giving Adelp­
hia the right to service forever the tenants at
the MDUs through those home run systems.
We find no merit to Adelphia's contention.

[5,6J Under Virginia law, a licblse is a
privilege to do one or more acts on another's
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land without possessing any interest therein,
and therefore a license is revocable by the
licensor at any time. See Bunn v. Offutt, 216
Va. 681, 222 S.E.2d 522, 525 (1976); see also
25 Am.Jur.2d Easements and Licenses
§ 123, at 525 (1966). Because a license is
revDcable at any time, Virginia law does not
recognize a claim for tortious interference
with an irrevocable license.6

C.

We now turn to reviewing the district
court's grant of summary judgment in favor
of the Appellees on Adelphia's interference
with easements by estoppel claim. Accord­
ing to Adelphia, the district court erred in
not holding that it had met all the elements
necessary for the creation of easements by
estoppel.

[7] An easement may be created by es­
toppel when proof exists that a party was
induced by another to rely on the existence
of an easement that did not exist in fact, and
the fIrst party did indeed reasonably rely on
the existence of the easement to his injury.
See Jones v. Beavers, 221 Va. 214, 269 S.E.2d
775, 778 (1980).

[8] Here, the record reveals that Adelp­
hia failed to offer proof of inducement, rea­
sonable reliance, or injury. With regard to
inducement, none was given. The MDU
owners did nothing more than consent to
Adelphia's installation of its home run sys­
tems in the MDUs. With the exception of
the exclusive provider agreement between
Adelphia and the owner of Four Seasons,
which by its express tetms expired on Sep­
tember 1, 1991, the MDU owners never
promised Adelphia that it could service the

6. Buckles-Irvine Coal Co. v. Kennedy Coal Corp.,
134 Va. 1, 114 S.E. 233 (1922), which Adelphia
places great reliance upon, is inapt to this case.
In Buckles, the Supreme Court of Virginia af­
finned the lower court's refusal to enjoin a coal
company from using its railroad tracks that ran
across certain parcels of land owned by the ap­
pellant~ because the coal company had partly
performed parol contracts granting it rights of
way across the parcels of land. /d., 114 S.E. at
233-238. A l-ight of way is "an easement, but
the term is used to describe either the easement
it~elf or the strip of land which is occupied for
the casement." 25 Am.Jur.2d Easements Gnd
Licenses § 7, at 422 (1966). Therefore. Buckles

tenants through the home run systems for
any agreed length of time. With no induce­
ment, reliance cannot exist. Furthermore,
the record shows no injury; Adelphia re­
ceived cable fees for the entire time it provid­
ed cable service to the MDUs andcompensa­
tory damages for the time CQC used its
home run systems. Because Adelphia failed
to meet all the elements necessary to create
easements by estoppel, we hold the district
court did not err in granting summary judg­
ment in favor of the Appellees on Adelphia's
interference with equitable easements claim.

III.

The Appellees cross-appeal the district
court's entry of judgment on the merits in
favor of Adelphia on Adelphia's claim that
the Appellees had converted its home run
systems by tortiously exercising dominion
and control over them without its consent.
The Appellees contend that prior to the al­
leged conversion, the home run systems had
become fIxtures of the MDUs, and thus no
longer the personal property of Adelphia.
The Appellees contend the factual findings
by the district court supporting the district
court's conclusion that the home run systems
had not become flxtures are clearly errone­
ous. In urgillg affinnance, Adelphia con­
tends the fIndings are not clearly erroneous.
Therefore, in addressing the Appellees' as­
signment of error, the issue before us is
whether the district court's factual fIndings
supporting its conclusion that the home run
systems had not become fIxtures are clearly
erroneous.

[9, 10] On appeal from a bench trial, we
may only set aside fIndings of fact if they are

stands for the proposition that if a property own­
er grants an easement pursuant to a parol con­
tract with a third-party, and the third-party part­
ly performs the parol contract, then the property
owner may be enjoined from prohibiting the
third-party's use of the easement. Buckles is
inapposite to the instant case because the record
before us is conspicuously void of any evidence
that the MDU owners orally contracted to grant
Adelphia an easement over their respective prop­
erties. The record reveals that, at most, the
MDU owners granted Adelphia a license to in­
stall the home run systems in the MDUs and
service the tenants through those SystC11IS, and as
noted, licenses are revocable at will.
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clearly erroneous, and we must give due
regard to the opportunity of the district
court to .judge the credibility of the' wit­
nesses.;· See Fed.R.Civ.P. 52(a). !'A fmding
is 'clearly ·erroneous' when although there is
evidence to'support it, the reviewing coUrt on
the entire -evidence is'-left with the 'definite
and firm conviction that a mistake has been
committed." United StateS v. United States
Gypsum Co., 333 U.S. 364,395; 68 S.Ct 525,
542, 92 .L.Ed.746 (1948).

[11, 1'2]· Under Virginia law, determining
whether a particular chattel becomes a fix­
ture or remains personalty involves the
weighing of three factors: "'(1) the degree of
permanency with which the chattels are an­
nexed to th,e realty; (2) the adaptation of the
chattels to the use or purpose to which the
realty is devoted; .and (3) the intention Of the
owner of the chattels to make them a perma­
nent accession to the [property].''' Multi­
Chan'nel TV Cable Co. v. Charlottesville
Quality Cable Operating Co., 22 F.3d 546,
553 (4th Cir.1994) (quoting Lamar Corp. v.
City of Richmond, 241 Va. 346, 402 S.E.2d
31, 34 (1991». "Of these factors, 'th.e inten­
tion of the party making the annexation is
the paramount and controlling consider­
ation.''' Id. (quoting Danville Holding Corp.
v. Clement, 178 Va. 223, 16 S.E.2d 345, 349
(1941».

In applying these factors in order to con­
clude whether the home run systems had
become fixtures, the district court found: (1)
as a matter of fact that the home run sys­
tems were annexed to the property with
some degree of permanency but not so much
that they could not be easily removed; (2) as
a matter of law that the home run systems
were not adaptable to the use or purpose of
the MDUs, see Multi-Channel TV Cable Co.,
22 F.3d at 554; and (3) as a matter of fact
that Adelphia did not intend to make the
home run systems permanent accessions to
the MDUs.

[13, 14] After carefully reviewing all the
relevant evidence, we conclude that the factu­
al findings of the distl'ict court are not clear­
ly erroneous. With respect to the district
court's finding regm'ding the degree of an­
nexation, the district court made this finding
after personally inspeding" the home run sys-

terns at several of the MDUs. We are, of
course, extremely reluctant to reverse a dis­
trict court's finding made after personal ob­
servation. -See Jiminez v. MaryWashington
College,' 57 F.3d 369, 379 (4th Cir.1995) (stat­
ing that reviewing courts tread "gingerly" in
reviewing" factual findings because they do
not have the benefit of being at the trial).
With respect to the district court's finding on
the issue of Adelphia's intent, the record
contains the testimony of Joseph Price, the
Adelphia employee responsible for negotiat­
ing the installations oUhe home run systems
at the MDUs in 1981, stating that at the time
Adelphia installed the home run systems, it
did not intend to remove them... Despite this
testimony, the record contains absolutely no
evidence· that Adelphia transferred owner­
ship of the home run systems to anyone at
the time of the installations. Furthermore,
the record contains abundant evidence that
Adelphia was solely responsible for the ser­
vice and maintenance of the home run sys­
tems at the MDUs, evidencing Adelphia's
int~nt not to make the home run systems
permanent accessions to the realty. Given
the conflicting nature of the evidence in the
record, we cannot reverse the district court's
finding as clearly erroneous. See Anderson
v. Bessemer City, 470 U.s. 564, 573-74, 105
S.Ct. 1504, 1511, 84 L.Ed.2d 518 (1985) (stat­
ing that "[if] the district court's account of
the evidence is plausible in light of the record
viewed in its entirety, the court of appeals
may not reverse it even though convinced
that had it been sitting as the trier of fact, it
would have weighed the evidence different­
ly"). Finding no merit in the Appellees'
challenge to the district court's findings, we
affirm the district court's entry of judgment
in favor of Adelphia on its conversion claim.
See Multi-Channel TV Cable Co., 22 F.3d at
553-54 (analyzing nearly identical set of facts
in conte:\.1; of determining likelihood of suc­
cess on the merits for purposes of reviewing
the grant of a preliminary injunction and
concluding that the evidence suggested the
home run systems were not flxtures).

IV.

[15] In their cross-appeal, the MDU own­
ers continue to press their constitutional reg-
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tion television service or servicc of any othcl"
television programming sy~tem in exchange for
giving the tenants of such landlord access to
such seIVice; and no landlord shall demand or
accept any such payment from any tenants in
ex~hangc therefore unless the landlord is itself
the provider of the service.

[19] We now turn to the application of
these factors to the facts in the case before
us. With respect to the character of Virginia
Code section 55-248.13:2, it merely prohibits
a use of the property, not a physical invasion,
thus the regulation at issue is drastically less
offensive than a physical taking. With re­
spect to the second factor, far from denying

7. Virginia Code section 55-248.13:2 provides in
pertinent part:

No landlOl'd shall demand or accept payment
of any fcc, charge or other thing of value from
iJ:ny providt'r of cable television service, satel­
lite master antcnna telcvision service, dlrcct
broadcast satcllite telcvision servicc, subscrip-

MULTI-CHANNEL TV v. CHARLOTTESVILLE QUALITY CABLE
Cite as 65 F.3d 1113 (4th Clr. 1995)

ulatory takings challenge to Virginia Code no reliable test exists for distinguishing a
section 55-248.13:2, which is the provision of taking from a regulation, see, e.g., Keystone
the VRLTA that prohibits a landlord from Bituminous Coal Assn. v. DeBenedictis, 480
demanding or accepting payment of any kind U.S. 470, 473-74, 107 Ret. 1232, 1236, 94
from a provider of cable television service "in L.Ed.2d 472 (1987). (emphasizing that takings
exchange for giving the tenants of such land- decisions can be reached only after examina-­
lord access to such service ... ," Va.Code tion of "the particularJacts"), several factors
Ann. § 55-248.13:2 (Michie 1986).7 Contend- have been regularly considered by the Court
ing they have a right to obtain compensation as particularly significant, and inClude the
in exchange for. allowing a cable. provider to following: (1) the character of the govern­
employ their land in '''accessing'' tenants, the mental regulation, see, e.g., Lucas, '- U.S.
MDU owners argue that Virginia Code ~ec- at --, 112S.Ct. at 2893 (one "discrete
ti?n 55-.-~48.13:2 depriv~s t?em. of ~hat right categor[y]" of actions regularly held to be a

- ~thout Just compensation m viOlatiOn of the taking are "regulations that compel the prop­
Fifth and Fourteenth Amendments to the erty owner to suffer a physical 'invasion' of
United States Constitution. We review a his property")' (2) whether the regulation
constitutional challe.nge to a statute de novo. has deprived ;he property oWner of all eco-
See Johnston v. C7.!]na Corp., 14 F.3d 486, '.,;11 . • bl . f 'his c, rt
489 (10th Cir.1993), cert. denied, _ U.S. nom1:i:UlY Via. e uses 0 prope y, see,
_ 115 S.Ct. 1792 131 L.Ed.2d 720 (1995). e.~., td. at -.' 112 S. Ct. at 2893 (sec~nd

" dIscrete category of per se regulatory taking
[16, 17] The Fifth Amendment provides is where "regulation denies all economically

that private property may not be "taken" by beneficial or productive use of land"); (3)
the federal government without just compen- whether the regulation has deprived the own­
sation, U.S. Const. amend. V. This prohibi- er of his reasonable investment-backed ex­
tion equally applies to the States through the pectations, see, e.g., id. at -- n.8, 112 S.Ct.
Fourteenth Amendment, see Chicago Bur- at 2895 n.8 ("as we have acknowledged time
lington and Quincy R.R. Co. v. City of Chi- and again, '[t]he economic impact of the reg­
cago, 166 U.S. 226,17 S.Ct. 581, 41 L.Ed. 979 ulation on the claimant and. " the extent to
(1897). Takings jurisprudence has recog- which the regulation has interfered with dis­
nized that a taking may occur through physi- tinct investment-backed expectations' are
cal invasion or regulation. See Lucas v. keenly relevant to takings analysis general­
South Carolina Coastal Council, - U.S. ly"); and (4) whether the regulation substan­
--,. -- - --, 112 S.Ct. 2886, 2892-93, tially advances a legitimate state interest,
120 L.Ed.2d 798 (1992). This case squarely 'd. t 112 S Ct t 2897 ("1 dsee, e.g., t a --, ., a an -
raises a regulatory takings claim; it is there use regulation does not effect a taking if it
that we will focus. substantially advance[s] legitimate state in-

[18] In Lucas, the Supreme Court sur- terests") (internal quotation marks omitted).
veyed its regulatory takings jurisprudence
and stated that in "7Q-odd years" of such
jurisprudence, "we have generally eschewed
any set fonnula for detennining how far is
too far, preferring to engag[e] in ... essen­
tially ad hoc, factual inquires." Id at --,
112 S.Ct. at 2893 (internal quotation marks
omitted) (alteration in original). Although
the Supreme Court itself has recognized that
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the MDU owners all economically viable use
of their land, Virginia Code section 55­
248.13:2 merely prohibits a use (i.e., accept­
ing fees in the nature of kickbacks for pro-­
viding . nothing more than access to .their
tenants) from which the MDU owners may
derive a minimal income in relation to the
greater income they may derive from leasing
individual units. With respect to the third
factor, it would strain credulity to fmd that
the statute's prohibition against deriving in­
come from the allowance of cable television
providers to service the MDU tenants de­
prived each MDU owner of its reasonable
investment-backed expectations. Indeed,
there is no evidence in the record to suggest
that at the time the MDU owners purchased
their respective properties, they expected to
derive income from allowing cable television
providers access to their tenants; from all
accounts, the reasonable investment-backed
expectations of the MDU owners were tradi­
tional, for example, the collection of rent
from unit tenants and future appreciation.
Finally, with respect to the fourth factor,
Virginia Code section 55-248.13:2 presum­
ably advances the state's interest in prevent­
ing an unfair competitive market for cable
television providers. Such an unfair market
not only disadvantages competing cable pro­
viders, but disadvantages the MDU tenants
in the form of cable service fees not regulat­
ed by the natural forces of competition.

Virginia Code section 55-248.13:2 does
nothing more than prohibit a kickback ar­
rangement whereby landlords are prohibited
from receiving compensation merely for pro­
viding "access" to their tenants. Significant­
ly, the MDU owners have not related the
twelve percent kickback they received from
CQC to any service they provided CQC. In
view of the outcome of our application of the

8. The MDU owners heavily rely on FCC v. Flori­
da Power Corp., 480 U.S. 245, 107 S.Ct. 1107, 94
LEd.2d 282 (1987), in support of their takings
challenge, but we find this case inapt to our
analysis. Florida Power involved a takings chal­
lenge to an order of the Federal Communications
Commission under the Pole Attachments Act, see
47 U.S.C.A. § 224 (West 1991 and West Supp.
1995). setting the maximum rate that a particular
utility could charge cable television companies
for attaching theil- cable wires to its poles. The
statute':'l' isslle in the case before us prohibits a
p,lrtictllar use or the MDU owners' property. and

stated factors, we conclude Virginia Code
section 55-248.13:2 does not amount to a
regulatory taking of the MDU owners' prop­
erty. Accordingly, we reject theMDU own­
ers' constitutional challenge to Virginia Code
section 55-248.13:2.8

V.

The district court awarded Adelphia the
lump sum of $219,887 in compensatory dam­
ages for both Adelphia's claims of tortious
interference with existing and prospective
contractual relationships and violation of the
VRLTA, apportioning the lump sum as fol­
lows: $28,300 for lost profits from existing
subscriptions and $191,594 for lost profits
from prospective subscriptions. The Appel­
lees challenge the $191,594 awarded for
Adelphia's lost profits from prospective sub­
scriptions as excessive. Specifically, the Ap­
pellees contend the eleven-year period for
which prospective lost profits were awarded
was too speculative.9

[20-22] If a defendant is liable for tor­
tious interference \vith a plaintiffs prospec­
tive contractual relationships, the proper
measure of the plaintiffs damages is the
present value of lost profits resulting from
the defendant's actions. See H.J., Inc. v.
International TeL & Tel. Corp., 867 F.2d
1531, 1549 (8th Cir.1989); Restatement (Sec­
ond) of Torts, § 774A(l)(a)-(b) (1979). In
order to recover lost profits, Adelphia was
not required to prove the amount of its dam­
ages with mathematical precision, Commer­
cial Business Systems v. BellSouth Servs.,
249 Va. 39, 453 S.E.2d 261, 268 (1995); rath­
er, it was only required to produce sufficient
facts and circumstances that would permit a
trier of fact "to make an intelligent and

has nothing to do with the setting of a maximum
rate for renting space on the property. Accord­
ingly, it is best analyzed under the factors we
have set forth.

9. Because the district court did not award addi·
tional damages for violation of the VRLTA in
addition to its award of damages [or the tortiolls
interference with existing and prospective con­
tractual relationships, our resolution of the pro­
priety o[ the latter is dispositive of the Appellees'
challenge to the award as excessive.
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reasonable estimate of the amount," id. (em­
phasis added). Here, the Appellees face an
extraordinary burden in mounting their chal­
lenge because we. will not set aside an award
of compensatory damages as excessive unless
it is "'against the clear weig~t of the evi­
dence, or is based, upon evidence which is
false, or will result in a miscarriage of jus­
tice.''' Johnson v. Parrish, 827 F.2d 988,
991 (4th Cir.1987) (quoting Aetna Casualty &
Sur. Co. v. Yeatts, ·122 F.2d 350, 352 (4th
Cir.l941)). .

In the case before us, each side presented
expert testimony regarding the amount of
Adelphia's lost profits resulting from Appel­
lees'tortious interi'ererlCe with Adelphia's
prospective subscrip'tionsfrom the tenants at
the MDUs. John Kane (Kane), an appraiser,
financial analyst, and management consultant
witli experience in the cable television indus­
try, testified on behalf of Adelphia. Kane
appraised Adelphia's lost profits from the
Appellees' interference with its prospective
subscriptions at $818,700, which covered an
eleven-year period. In reaching this figure,
Kane estimated that seventy-five percent of
the tenants at the MDUs involved in this
litigation would, by the end of the eleven
years, subscribe to cable television. Kane
based this percentage on a comparison be­
tween the percentage of cable subscribers at
all the MDUs that Adelphia serviced as of
June 1992, approximately sixty-eight percent,
and the percentage of cable subscribers at
MDUs across the United States in cities akin
to Charlottesville's limited off-air reception of
major networks, eighty percent: Kane testi­
fied that he derived the eleven-year time
period by adding the six remaining years on
Adelphia's franchise agreement with the City
of Charlottesville with the five years for
which Charlottesville, in Kane's opinion,
would renew Adelphia's franchise agreement.
Kane's appraisal assumed that Adelphia
would not have faced any competition be­
cause, in Kane's opinion, the MDU owners
would not have permitted two 'cable opera­
tors to service the MDUs, and other opera­
tors would not have found it economically
feasible to compete with Adelphia.

[23] Donald Martin (Martin) testified as
an expert in economics for the Appellees.
First, Martin opined that Adelphia had not
lost any profits as the result of the Appellees'

interference with its prospective subscrip­
tions at the MDUs because the MDU owners
had the legal right to exclude Adelphia from
the MDUs at any time, thus terminating
Adelphia's access to the tenants. Second,
Martin critiqued the economic basis of
Kane's appraisal: Martin found Kane's basic
methodology sound, but believed Kane's fig­
ures were inflated primarily due to his failure
to take into account competition. According­
ly, Martin substituted figures that accounted
for competition for Kane's figures that did
not account for competition into Kane's ap­
praisal model and arrived at a low estimate
of $174,334 and a high estimate of $191,594
for the present value of Adelphia's lost prof­
its over an eleven-year period. Based on
Martin's testimony, the Appellees moved for
admission of defendants' exhibit forty which
is a chart listing Martin's calculations in ar­
riving at his estimates.

In rejecting both Kane's appraisal for its
failure to take competition into account and
Martin's zero damages theory for its dubi­
ousness, and awarding Adelphia $191,594 in
lost profits from prospective subscriptions,
the district court reasoned:

I think the competition model really re­
flects the true damages in this case. The
high end, $28,302 for existing; $191,594 for
future. . .. I honestly believe as a trier of
fact that the competition model expresses
the losses more accurately that would have
resulted as a direct and approximate result
of the conduct of the defendants ... for
tortious interference.

(J.A. 2892-93).

Based on the evidence before the district
court, we cannot conclude that the award of
$191,594 for lost profits from prospective
subscriptions is " 'against the clear weight of
the evidence,'" Johnson, 827 F.2d at 991
(quoting Aetna Casualty & Surety Co., 122
F.2d at 352), as the Appellees necessarily
contend. Indeed, we are astounded by the
Appellees' bold challenge to this award as
excessive because the district court expressly
relied on the figure provided by the Appel­
lees' own expert. As far as the eleven-year
period for which prospective profits were
awarded, we cannot say that the six years
remaining on Adelphia's franchise or Kane's
expert opinion that Adelphia would very like­
ly be able to renew its franchise for another
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five years creates a time period too specula­
tive for a trier of fact to award damages..
Accordingly, we affIrm the district court's'
compensatory damage award for lost profits
from prospective subscriptions.

. VI

In conclusion, we hold the district court
properly entered summary judgment in favor
of the Appellees on Adelphia's interference
with th'e co-use. of easements claim, interfer­
ence with irrevocable licenses claim, and in­
terference with easements by estoppel claim,
and properly entered judgment in favor of
Adelphia on its conversion claim. In addi­
tion, we hold § 5~248.13:2 of VRLTA does
not amount to an unconstitutional taking of
private property without just compensation.
Finally, we hold the damages awarded by the
district court are not excessive. We have
reviewed all. the remaining assignments of
error asserted by the parties and find them
to be without merit. Accordingly, we affIrm
the judgment of the district court in all re­
spects.lO

AFFIRMED.
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State brought proceeding against corpo­
ration in ~ State Corporation Commission

10. We grant Appellees' motion for Ieavc to file

(SCC), alleging that corporation was operat­
ing in violation of SCC rules governing multi­
ple employer welfare arrangements (ME­
WAs), and SCC proceeding was removed to
federal court. In separateactidn, corpora­
tion soughtdeclar~tOry and injunctive relief.
State' moved to remand first .c~eand· to
dismiss se~ond case; and corPoration moved
for judgment .on plea:dings in second case.
The United States District Court for the
Eastern District of Virginia, Robert. E.
Payne, J.,869 F.Supp. 398, wanted motions.
Corporation appealed. The Court of Ap­
peals, Ervin, Chief Judge, held that: (1)
ERISA was not autOmatic exemption to Anti­
Injunction Act, and '(2)' it was within discre­
tion of district court to abstain under Youn­
ger.

Affirmed.

1. Pensions e=>87

ERISA does not operate as an automatic
exception to Anti-Injunction Act. 28
U.S.C.A. § 2283; Employee Retirement In­
come Security Act of 1974, §§ 2 et seq.,
502(a), as amended, 29 U.S.C.A. §§ 1001 et
seq., 1132(a).

2. Courts e=>508(l)

Anti-Injunction Act generally bars fed­
eral courts from granting injunctions to stay
proceedings in state courts. 28 U.S.C.A.
§ 2283.

3. Courts e=>508(l)

Anti-Injunction Act was intended as lim­
itation on ability of federal courts to interfere
with state judicial system. 28 U.S.C.A.
§ 2283.

4. Courts e=>508(l)

Anti-Injunction Act is absolute prohibi­
tion against enjoining state court proceed­
ings, unless injunction falls within one of
three specifically defined exceptions. 28
U.S.C.A. § 2283.

5. Courts e=>508(l)

Injunctions of state proceedings are per­
mitted under Anti-Injunction Act when they

attachment five to their Reph Bricf.


